
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

ALEXAI{DER SCELZA and DOROTHY SCELZA

For a Redeterminat ion of a Def ic lency or
a. Refund ofPersonal Income Tax
Taxes  under  Ar t i c leSQ 22 of  the
Tax Law for  the Year(s)  L969 and 1970

Sta te  o f  New York
County of Albany

MARYLOU S$,ITIELS ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Ta.xat, ion and Flnance, over 18 years of

age, and that on the 2gt1,.day of Apri l  ,  1976 ,  she served the withln

Notice of Decision (gg(PHFgS(Xl$SQn) by (certified) mail uPonAlexander SceLza and

Dorothy Scelza k*Amg*Xt<e&*X*xg€) the Petltloner in the wlthin

proceedlnB, by encloslng a true copy thereof in a securely sealed postpaid

nrapper addressed as fol l-ows: Mr. and Mrs. Alexander SceLza
32 Morewood Drive
Smithtown, New York LL787

and by deposit ing same enclosed tn a postpald properly addressed wrapper ln a

(post of f ice or off tc ial  deposltory) under the exctusive care and custody of

the United States Post Off lce Department wlthin the State of New York.

That deponent further says that the sa.id addressee is the $$Nreffi*ilg*e

of) pett t ioner hereln and that the address set forth on said l rrapper is the laet

knorm address of the (Me) pett t loner.

me thls

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

{*-L
Sworn

29xir.

before

o f

to

da.

AD-1.30 (L174')

April ,  L976
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STATE OF NEW YORK
STATE TAX COMMISSION

In the MaEter of the Pet i t lon
:

o f
:

ALE)GI{DER SCELZA and DOROTHY SCELZA
:

For a Redeterminat lon of a Def ic iency or
a Refund ofPersonal Income :
Taxela under Art ic le(")  l /  of  the
Tax Law fo r  the  Year (s )  L969 and 1970:

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAII

State of New York
County of Albany

MARYLOU S${UELS , being duly sworn, deposes and says that

she is an ernployee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 29g1, day of Apri l  ,  L976, she served the wlthin

N o t i c e o f D e c i s i o ' M b y ( c e r t i f i e d ) m a i 1 u p o n C h a r 1 e s B e c k e r

(representat ive of)  the pet l t ioner in the wlthin

proceeding, bY encLosing a true copy thereof in a securely sealed postpald

nrapper addressed as foLLows: Mr. Charles Beckef
P.O.  Box  1185
Fort  Lee, New Jersey 07024

and by deposit ing same enclosed tn a post,pald ptoperly addressed wrapper ln a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Post Off lce Departnent wtthin the State of New York.

That deponent further says that the sa. id addressee is the (representat lve

of) pet i t ioner hereln and that the addreas aet forth on sal .d \r ta.pPer is the laet

known address of the (representattve of the) Pet i t ioner.

P.O.  Box  1185

Sworn

29rh

o before me this

or APril

t

d

AD-1.30  (L174>

, L976.



STATE TAX COMMISSION

STAIE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9,  ROOM IO7
STATE CATVIPUS

ALBANY,  N ,Y .12227

A R E A  C O O E  5 I 8

Datedr Albany, New York
Aprtl 29, L976

!tr. and Flrs. Alexcndcr 8eelaa
32 Morcwood Drivs
SnLthtonu, Now York 11787

Dtt[ "Er t"*.4{6 t i6E.tptr-' e DECrs roN
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
section (g0I( 690 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 nonthg
from the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aeeordance with this
decision or concerning any other matter relative
hereto may be addressed to ttre undersigned.
These wil l  be referred to the proper party for
rep l y .

STAIE IAX COMI ' i rS9tON

X E A R I N G  U I { I T

P A U L  G R E E N B E R G

S E C R E T A R Y  T O
c o M M r s s r o N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

(s18) 4s7-38s0

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

Representat ive

B. " Cobuffi
/SItrERVXSING TA)(
HEARING OFFICER

rA -1 .12  (L2175)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ALEXANDER SCELZA and DOROTHY SCELZA DECISION

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal fncome Tax under
Article 22 of the Tax Law for ttre Years
L969 and I97O-

Pet i t ioners ,  A lexander  Sce lza  and Doro thy  Sce lza ,  res id ing

at 32 Morewood Drive, Smithtown, New York LL7A7, ?rave f i led a

pet i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Art ic le 22 of the Tax Law for the years

L969 and L97O (n i1e  No.  0 -55962513)  .  Pe t i t ioners '  representa t ive ,

Charles Becker,  waived in wri t ing a formal hearing and submitted

the case to the State Tax Commission upon the ent ire record con-

ta ined in  the  f i le .  The Sta te  Tax  Commiss ion  renders  the  fo l low ing

dec is ion  a f te r  due cons idera t ion  o f  sa id  record .

ISSUE

Were the pet i t ioners,  A lexander  Scelza and Dorothy Scelza,

en t i t l ed  t o  deduc t i ons  unde r  sec t i on  162 (a )  ( 2 ) ,  I .R .C .  f o r  t he

years L969 and L97O for amounts expended for meals, lodging and
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transportation while Alexander Scelza worked away from Smithtown,

New York?

FINDINGS OF FACT

1.  Pet i t ioners,  A lexander  Scelza and Dorothy Scelza,  f i led

timely New York State income tax returns for the years L969 and

L970 .

2.  On February 26,  L973,  the Income Tax Bureau issued a

Statement of Audit Ctranges against the petit ioners disal lowing

deductions for travel, lodging and meals incurred away from home

by pet i t ioner ,  A lexander  Scelza,  in  h is  capaci ty  as a construct ion

worker. In accordance with the aforesaid Statement of Audit

Changes,  i t  issued a Not ice of  Def ic iency in  the sum of  $542.2L.

3.  Pet i t ioners,  A lexander  Scelza and Dorothy Scelza,  main-

tained a permanent residence at 32 Morewood Drive, Smithtown, New

York dur ing the years L969 and 1970.

4.  Pet i t ioner ,  A lexander  Scelza,  was employed by the Foster-

L ipk ins Corporat ion as an ass is tant  super in tendent  of  const ruct ion.

From October 1968 to Augrust, L97O he was employed at the construc-

t ion of t tre South Mall project in Albany, New York. The petit ioners

did not change their residence. Dorothy Scelza and their chi ldren

remained at home in Smithtown, New York during the years in issue.

Mr. Scelza spent the week at the job site in Albany, returning to
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Smithtown on weekends.  He received $5,000 in  1959 and $2,840 in

L97O from the Foster-Lipkin Corporation for expenses incurred for

t ravel ,  meals  and lodging.  There was no def in i te  ant ic ipated

duration for the Albanv work assiqnment.

CONCLUSIONS OF I,AW

A. That  pet i t ioners,  A lexander  Sce1-za and Dorothy Scelza,

are l iab le for  the addi t ional  tax assessed.  Pet i t ioner ,  A lexander

Scelza,  worked in  Albany for  22 months.  For  purposes of  the t ravel

expense deduction, an employment of actual duration of more than

one year  at  a  par t icu lar  locat ion is  s t rongly  ind icat ive of  a

presence beyond a temporary per iod.  The lack of  an ant ic ipated

duration for the employment period underscores the indefinite

nature of the employment. The employment was not temporary and

cannot be characterized as "away from home" for the purposes of

Sec t i on  162 (a )  (2 )  f .R .C .  A lbany ,  New yo rk ,  mus t  be  cons ide red

pet i t ioner ,  A lexander  Scelza 's  tax home for  t ravel  expense purposes.

B.  That  the pet i t ion is  denied.

DATED: Albany, New York

Apr i l  29,  L976

STATE TAX COMMISSION


